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1. Introduction 

 

1.1 Background and context of the Framework Decision 

On the 15th of March 2001 the European Union Framework Decision on the standing of victims in 

criminal proceedings was adopted. 1 This event is a milestone in more than one way. It is the first 

time that there is a so-called óhard-law instrumentô concerning victims of crime available at the 

international level. The Framework Decision codifies rules at the supranational level concerning the 

legal position of victims that are binding concerning the domestic legal order of the member states. 

Prior to 2001 only soft-law instruments were on offer, like the resolution of the General Assembly of 

the United Nations and the Recommendation of the Council of Europe in this field. 2 

The Framework Decision not only approaches matters forcefully, but also speedily. For the largest 

part the provisions had to be implemented within one year. There are only a few exceptions to this 

rule, with articles 5 and 6 requiring implementation by 2004 and article 10 by 2006.  

In recent years Europe has been flooded by a wave of Framework Decisions in the field of criminal 

justice. This is a marked difference with the situation well into the nineties. Then the EU held the 

opinion that it did not have the competence to interfere with the criminal justice affairs of the 

member states. This perspective also applied with respect to the position of victims of crime. When 

non-governmental organisations for victim assistance applied for possible financial support from 

Brussels, the answer was invariably negative. The reason given was that they were active in the 

field of criminal justice and that this was not óEuropeôs businessô. With this background in mind it is 

remarkable that the Framework Decision on victims eventually belonged to the first generation of 

Framework Decisions in the area of criminal justice. 

How to explain this sudden advance of victims? The heart of the matter is the position of the so-

called cross-border victims. At the end of the last century Swedish Euro-commissioner Anita Grodin 

was convinced that the fate of those victimized in another state than their country of residence 

differs from those who fall victim in their own country.3 A cross-border victim does not always speak 

                                                 
1  2001/220/JHA.  
2  Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, GA Res. 40/34 of 

29th of November 1985; Recommendation (1985)11 on the Position of the Victim in the Fr amework of 
Criminal Law and Procedure, 28 th of June1985; and of later date than the Framework Decision 
Recommendation (2006)8 on Assistance to Crime Victims, 14th of June 2006. 

3  See for Grodin's role, as well as those of the Portuguese and French governments in the development 
of the Framework Decision, Rock, P. Constructing victimsõ rights; the Home Office, New Labour, and 
victims Oxford, Oxford University Press, 2004, p. 513.  
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the language, does not understand the host countryôs legal system and has often returned to his 

country of origin long before the trial. These specific problems of óforeignô victims were then linked 

with the classic European freedoms and in particular with the freedom of persons to travel without 

restrictions (without discrimination based upon nationality) within the European common space. 

This consideration has been the main driver for European competence in the protection of victims 

of crime.  

But it is not practically feasible to regulate the position of cross-border victims, without paying 

attention to national victims as well. European standardization of the position of cross-border 

victims may lead to the situation that cross-border victims enjoy rights not open to nationals, which 

would again be at odds with the freedoms relating to the European common space. This is the 

reason that the content of the Framework Decision, although it is in certain ways still explicitly 

inspired by the phenomenon of cross-border-victimization, ultimately applies to all victims of crime. 

 

How does this background of the Framework Decision impact its provisions? We believe the 

content of the Framework Decision can be characterized in two ways. First: as to the main theme, 

the document is extremely similar to the other previously existing international instruments. 

Second: concerning the details, all the supranational texts differ. Where the differences in details 

may be mere coincidences in other surroundings, in the case of the Framework Decision they 

appear to be caused by deliberate choices that follow the national law of the member states. We 

will elaborate this observation below.  

The main theme of the Framework Decision follows the international consensus also evidently 

expressed by other legal instruments. At its core it includes the following basic rights for victims of 

crime:  

 A right to respect and recognition at all stages of the criminal proceedings (article 2);  

 A right to receive information and information about the progress of the case (article 4);  

 A right to provide information to officials responsible for decisions relating to the offender 

(article 3);  

 A right to have legal advice available, regardless of the victims' means (article 6);  

 A right to protection, for victims' privacy and their physical safety (article 8);  

 A right to compensation, from the offender and the State (article 9);  

 A right to receive victim support (article 13);  

 The duty for governments to promote mediation in criminal cases for offences which it 

considers appropriate for this sort of measure (article 10);   
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 The duty for the State to foster, develop and improve cooperation with foreign States in cases 

of cross border victimisation in order to facilitate more effective protection of victims' interests in 

criminal proceedings (article 12). 

 

The shortest and most accurate summary of the general of the Framework Decision is probably the 

8th article of its preamble. óThe rules and practices as regards the standing and main rights of 

victims need to be approximated, with particular regard to the right to be treated with respect for 

their dignity, the right to provide and receive information, the right to understand and be 

understood, the right to be protected at the various stages of procedure and the right to have 

allowance made for the disadvantage of living in a different Member State from the one in which 

the crime was committed.ô 

As to the details of the different provisions the first point of interest is the phrasing of articles 5 

through 7 of the Framework Decision. In these articles, which relate to safeguards for 

communication (translators), to legal assistance and to reimbursement of expenses incurred due to 

participation in the criminal procedure, the scope is restricted to óthe victim having the status of 

witnesses or partiesô. This is a meaningful restriction. The United Kingdom insisted on this 

particular phrasing. The background is that common law systems do not recognize the so-called 

ópartie civileô. There is no possibility for the injured party to adhere a claim for compensation to the 

criminal justice procedure, which is a common legal figure on the continent. The way the 

Framework Decision is phrased means that every victim who is not heard as a witness in the court 

case is deprived of the three procedural rights mentioned. It seems evident that the government of 

the United Kingdom has insisted on this restriction, expecting that this would diminish the need for 

substantial changes in her national legislation. 

This cautious approach is also evident in other aspects of the Framework Decision. Concerning 

ómediationô for example, the Framework confines itself to the rather vague instruction that member 

states óshall seek to promote mediation in criminal cases for offences which it considers 

appropriate for this sort of measure.ô That offers a lot of leeway. As to the delivery of victim support 

through non-governmental organisations the Framework Decision decrees that this should be 

promoted or encouraged (art. 13). Encouragement is also called for in the case of professional 

education for those who come into contact with victims during the course of the criminal procedure 

(art. 14). Meeting this criterion will not prove much of a challenge. 

 

1.2 The results: the Commissions' evaluation of 2004 
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What were the consequences of the Framework Decision after its adoption? We emphasize that 

the time allowed for implementation was extremely tight. For most provisions transposal into 

national law was required by March 2002, exactly one year after adoption of the Framework 

Decision. Bearing in mind the sometimes far-reaching requirements of the Framework Decision, 

these tight deadlines may not have been very realistic. In any case none of the member states 

adopted an all-embracing statute in the period 2001-2002 to meet the requirements of the 

Framework Decision in a systematic fashion. Moreover, although art. 18 of the Framework 

Decision specifically requires member states to supply a report of ôthe measures taken by Member 

States to comply with the provisions of this Framework Decision,ô within one year after its adoption, 

none of the member states had in fact done so. Only after repeated reminders and a year later did 

the Commission receive a series of national reports which varied widely in scope and content. The 

tone of the reports was invariably self-satisfied. All member states expressed the opinion that they 

met virtually all the requirements of the Framework Decision. The minor shortcomings that were 

recognized were accompanied by vague promises of further amendments to national legislation. 

In March 2004 the European commission report on the compliance with the Framework Decision 

was published. The report was extremely negative in its assessment. It commences with the 

observation that member states have a considerable amount of discretion in the transposal of 

Framework Decision requirements. It is not necessary, for example, that national legislation adopts 

the same terminology as the Framework Decision. However, after this rather mild opening, the 

Commission points out serious shortcomings on a large scale. The overall conclusion is that: òNo 

member state can claim to have transposed all the obligations arising from the Framework 

Decision, and no Member State has correctly transposed the First paragraph of Article 2ò. The 

latter is a particularly fundamental charge, because the paragraph mentioned is more or less the 

root of all other concrete victimsô rights: ôEach Member State shall ( é) make every effort to ensure 

that victims are treated with due respect for the dignity of the individual during proceedings and 

shall recognise the rights and legitimate interests of victims with particular reference to criminal 

proceedings.ô The Commissionôs overall judgement is then subsequently documented by a long list 

of more specific shortcomings.  

However the Commission's assessment seems, at least in part, to be hampered by the way that 

correct implementation of Framework articles is conceptualized and the method by which the 

Commission has to assess the achievements of member states in this respect. There are three 

main difficulties that are relevant to note: 

 ̧ First of all, there is no clear, formalised fact-finding procedure in place, at the European 
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level. The member states submit a report, but the Commission does not have the option to 

verify its veracity. In addition the Commission does not have the possibility to request 

follow-up information concerning the reports. As a consequence the Commission has a 

strong tendency to rely completely on the literal text of the formal legislative provisions the 

member states supply. This means that the Commissionôs evaluation more or less entirely 

focuses on transposal of Framework articles into national legislations. This implies that the 

Commission cannot review the actual practice existing in the various countries and can not 

consider provisions of material law, which are not laid down in formal law. An example of 

the latter is the Dutch prosecutorial guidelines.  The regulations contained in these 

instructions are publicized, have external effects and are acknowledged by our Supreme 

Court as being part of 'the law of the land' in the sense of art. 79 of the Judicial 

Organisation Act.  

 ̧ The content of many of the norms in the Framework Decision are phrased in such an óopenô 

fashion that it is hard to ascertain whether a member state fulfils the obligation or not. An 

example is art 8 paragraph 1 of the Framework Decision ensures óa suitable level of 

protection for victims and, where appropriate, their families or persons in a similar position, 

particularly as regards their safety and protection of their privacy, where the competent 

authorities consider that there is a serious risk of reprisals or firm evidence of serious intent 

to intrude upon their privacy.ô But what level of protection of the victimsô physical safety 

meets the standard of being suitable? Again this requirement seems to be focused on the 

development of formal legislation. And its background seems to relate to threatening 

situations of organized crime. A legal provision protecting threatened witnesses will 

probably lead to the conclusion that the implementation meets Framework Decision 

requirements. However this means that the actual safety of victims is not ascertained at all. 

Consider for example the large group of victims of domestic violence who regularly contact 

the police because of imminent and serious threats by their partners (compare 

Groenhuijsen, 2006).4    

 ̧ The final problem concerning implementation is due to the peculiar character of this 

Framework Decision. If one reviews the current list of Framework Decisions in the field of 

criminal justice it is quite obvious that most of their topics are relatively small, confined 

                                                 
4  Compare Groenhuijsen, M.S. De kaderbesluiten van de Europese Unie op het gebied van het strafrecht; 

stand van zaken en een blik op de toekomst In: M.J. Borgers e.a. (red.), 2006, p. 225 -241 
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subjects. 5Notwithstanding their importance, but their content is clearly demarcated, which 

allows member states to meet their requirements with the introduction of a small number of 

legislative provisions, which mostly have a clearly prescribed content. See for example the 

Framework Decisions regarding protection against euro counterfeiting (2000/383/JBZ), on 

money laundering (2001/500/JBZ), on combating trafficking in human beings 

(2002/629/JBZ) and even in the case of the European Arrest Warrant (2002/584/JBZ). The 

Framework Decision on victims is of a completely different nature. It contains provisions 

that affect large portions of the Code of Criminal Procedure. Implementation therefore does 

not only require the introduction of a number of legislative provisions, but also careful 

reflection on the entire criminal procedure.  

 

1.3 Project 'Victims in Europe' 

To supplement the Commission's own efforts in gauging the progress of Member States in fulfilling 

the requirements of the Framework Decision, the umbrella organisation of victim services in 

Europe, Victim Support Europe developed the current research project. The project is carried out in 

partnership by the Portuguese Association for Victim Support (APAV), which was also designated 

project-leader on behalf of Victim Support Europe, and Dutch research institute Intervict, affiliated 

with Tilburg University.  

The project aims to review the implementation of the Framework decision in a comprehensive 

fashion. It consists of three components. 

 ̧ Legal implementation. Where the Commission's own evaluation, almost by necessity, is 

restricted to transposal of framework articles into formal law the project aims to review 

compliance of Member States' legal systems with the framework articles. This means 

including guidelines and protocols that are law in a material, but not in a formal sense. 

Moreover the methodology developed in the project allows for comparison of the fashion in 

which member states comply with Framework articles, which allows further understanding 

of the way that the 'open' phrasing of the articles is interpreted by them. Finally the 

methodology, if repeated, allows the development of victims' rights across the Union to be 

monitored. 

 ̧ Organizational implementation. Implementation of a number, if not most, of the Framework 

articles will only be fully realized if the legal framework is matched with sufficient 

                                                 
5  E.g. Borgers, M.J., F.G.H. Kristen e.a. Implementatie van kaderbesluiten. Nijmegen, Wolf Legal 

Publishers 2006  
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organizational capacity. A law transposing article 13, relating to victim support 

organisations, may be a paper exercise, if this is law is not backed by sufficient financial 

support for an actual victim support organisation to exist and adequately fulfil its tasks. For 

article 4, on information to victims, to be effective it is not sufficient that this information is 

available somewhere, but that it actually reaches victims. A survey aimed at gauging this 

organizational implementation in the 27 member states of the Union was undertaken. 

 ̧ Measures of impact. If the intention of the Framework Decision is to ensure that 'each 

member state shall make every effort to ensure that victims are treated with due respect for 

the dignity of the individual during proceedings and shall recognise the rights and legitimate 

interests of victims with particular reference to criminal proceedings' the final test is whether 

victims throughout actually perceive that their treatment is respectful. Are they satisfied with 

their treatment by criminal justice organisations? Did they receive sufficient information and 

support? The project will provide an overview of current research material relating to the 

impact of victims' rights on the perception of victims and ascertain current gaps in 

(academic) research relating to this phenomenon. 

 

1.4 Interim-report: objectives and content 

This interim-report provides an overview of the results of the survey into the legal implementation 

of the Framework Decision. Its purpose is threefold. First of all its aim is to inform the core-group of 

the project of the progress the research team has made until now. Second it sets the scene for 

valuable feedback from the core-group. Finally the interim-report will, after consideration by the 

core-group, be disseminated to the respondents that have provided the answers to the 

questionnaires. This will allow them to verify the veracity of the research findings and where 

necessary provide the research team with addenda.  

The interim-report contains a description of the research methodology in the project (chapter 2). An 

outline of the questionnaires used for the survey is provided. The experiences with contacting 

respondents are described as well as the procedure for harmonizing the various answers given by 

the respondents from the same countries.  

Chapter 3 provides an overview of the provisional results, based on the answers received until 

February 2009. Following the order of the framework articles, the results of the survey will be 

discussed. In a number of instances answers provided by the experts from the same country are 

conflicting. These answers are printed in green. Differences in interpretation or sometimes 

unfamiliarity with a specific subject may well be at the heart of many of these inconsistencies. In 
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the follow-up to the interim report the research team will attempt to reconcile the differences 

between the answers given.  

 

2. Methodology  

This chapter covers the methodology of the survey into the legal and organisational 

implementation of the Framework Decision. In section 2.1.1. and 2.2.1 the development of the 

questionnaires is discussed and an outline of the questionnaires is given. Section 2.3 details the 

experiences in the collection of the data from the experts across the European Union. It will 

become apparent that the data from different experts from the same member states regularly 

conflict with each other. This may well reflect real differences in the interpretation of the legal 

system in jurisdictions or the possibility that different (legal) practices are in place in a member 

state, for example in the countries that have a federal structure. However it is also possible that the 

differences are due to varying interpretations of the questions in the questionnaire, difficulties in 

understanding English legal terminology and/ or unfamiliarity with some of the issues covered in 

the Framework Decision. The section will therefore be concluded with an outline of the necessary 

activities to reduce the amount of apparent disagreement between the respondents. 

 

2.1. Legal Implementation Questionnaire 

 

2.1.1. Development and outline - legal questionnaire  

The questionnaire covers the whole of the Framework Decision. We will forego a complete 

description of the questionnaire at this point, the relevant distinctions and categorizations will be 

discussed throughout chapter 3, in the description of the results.  

The question wording is based on Brienen and Hoegenôs standard work óVictims of crime in 22 

European Countriesô from 2000.Their research was based on Recommendation R85(11) of the 

Council of Europe, that to a large extent covers the same subjects as the Framework Decision. It 

should be noted though that it offers more possibilities for the defining coherent and unambiguous 

standards and relevant classifications. These classifications constitute the analytical framework in 

Brienen and Hoegenôs work and we adopt the same fruitful approach.  

An example of this added value is the way the questionnaire probed the measures in place for the 

treatment of vulnerable victims. The Framework Decision states that' Each Member State shall 

ensure that victims who are particularly vulnerable can benefit from specific treatment best suited 

to their circumstances.' In Brienen and Hoegen's work a variety of possible avenues for reaching 
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this goal are explored. For example there is the questioning of child-witnesses, which is covered by 

question 13: 

 

13. According to the law in your country how is the questioning of child-witnesses supposed to be 

conducted, both during the investigation and trial phase? (More than one answer possible) 

 ̧ No special attention is paid to this matter 

 ̧  This is up to the discretion of the individual examiner 

 ̧  This type of questioning should be performed by specially trained police officers 

 ̧  Measures have been taken at the level of prosecution and court to alleviate the burden for 

young victims 

 ̧  This type of questioning should always take place in the presence of a trusted adult 

 ̧  This type of questioning can take place in a child-friendly environment 

 ̧  This type of questioning can take place through a live television-link 

 ̧  The video-recording of earlier questioning is allowed to be used as evidence in court 

 

This question provides more than insight into the question whether Member States are treating 

child-witnesses in specific fashion, but, in addition shows the manner in which they go about 

reaching that goal. 

The questionnaire follows the order of the Framework Decision. An overview of the questions put 

to the experts across the European Union is contained in table 2.1. 

 

Table 2.1 The relationship between the Framework Decision and the Legal Questionnaire 

 

Framework Decision Article Question topics in questionnaire 

1. Definition Victim 1. Scope of definition of victim 

2. Respect and recognition 

2. Definition vulnerable victim? 

3. Specific treatment during the investigation phase 

4.Specific treatment during the trial phase 

3. Right to be heard 

5. Information relating to compensation 

6. Availability of free assistance for information provision 

7. Right to private prosecution 

8. Conditions for subsidiary right for private prosecution 

9. Right to appeal for a review concerning non-
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prosecution decision 

10. Authority conducting this review 

11. Right to appeal court's verdict 

3. Questioning 

12. Repetitive questioning 

13. Questioning child-witnesses 

14. Questioning mentally disabled victims 

15. Questioning cross-border victims 

16. Questioning victims of domestic/ sexual violence at 
the level of the police 

17. Questioning victims of domestic/ sexual violence at 
the level of the judicial authorities 

4. Right to receive information 

18. Level of state responsibility for information provision  

19. Specification of information dissemination 

20. Policy duty to provide information 

21. Information relating to outcome police investigation 

22.Information relating to prosecution decision 

23. Types of victims to which information in question 22 
is provided 

24. Information on place and date of court hearing 

25. Information on outcome of case 

26. Information on release of offender 

5. Communication safeguards 
27. Measures for reducing communication difficulties 

28. Victims eligible for these measures 

6. Specific assistance 29. Availability free legal aid  

7. Victims expenses in criminal 
proceedings 

30. Eligibility victims for repayment of expenses 

31. Responsibility for payment of these expenses 

8. Protection 

32. Hearings in camera 

33. Limits on disclosure of victims personal information 

34. Restrictions on press coverage 

35. Physical protection measures 

36. Availability separate waiting area's 

37. Status injunction/ protection order 

38. Sanctions against threatening behaviour 

9. Compensation in the course of 
criminal proceedings 

40. Influence of payment of compensation on sanctions 
offender 
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41. Availability adhesion procedure 

42. Status compensation through the adhesion 
procedure 

43. Enforcement of payment of compensation through 
the adhesion procedure 

44. Availability compensation order 

45. Status compensation through the compensation 
order 

46. Enforcement of payment of the compensation order 

10. Penal mediation 

47. Suitable offences 

48. Consequences for criminal proceedings 

49. Authority responsible for referral to mediation 

50. Role of victim support in mediation 

11. Cross-border victims 51. Accepting complaints for crimes committed abroad 

13. Victim support organisations 

52. Existence and position of victim support 
organisations 

53. Level of cooperation between victim support and the 
police 

14. Training criminal justice personnel 

54. Availability of training for police officers 

55. Evaluation effects of this training 

56. Availability of training for judicial authorities 

57. Evaluation effects of this training 

 

2.2. Organisational Implementation Questionnaire 

 

2.2.1 Development and outline - organisational questionnaire  

The organisational implementation questionnaire aims to gather information on the practice and 

effectiveness of measures designed to implement the Framework Decisionôs provisions. With this 

objective key actors with an informed opinion about this subject have been contacted. These 

respondents had the following profile:  

 Belong to a Member State 

 Supply a service, work with or study in legal, emotional, psychological or social matters 

related to victims of crime or their family members or even witnesses 

 Categories of respondents: 
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o Civil Society ï institutions/associations/groups distinct from government and public 

administration, which contribute to society through action around shared interests, 

purposes and values  

Á NGOôs ï independent, non-profit, charitable or voluntary organisation 

generally engaged in working for aid, development and welfare 

Á Community-based organisations - non-profit organisation whose activities 

are primarily volunteer that provides social services at a local level 

Á Journalists 

o Public Bodies ï organisation directly funded by the Member State 

Á Statutory Body - government-appointed body set up to give advice and be 

consulted for in matters of public interest 

Á Embassies/ Consulates 

o Judicial Sector 

Á Judges 

Á Probation Officers 

Á Prison Officers 

Á Lawyers 

Á Prosecutors 

o Criminal Investigation 

Á Police 

o Research Sector 

Á Academics 

Á Research Institutes 

 

The organisational questionnaire also follows the order of the Framework Decision. As presented 

above, an overview of the questions put to the experts across the European Union is contained in 

table 2.2 

 

 

 

Table 2.2 The relationship between the Framework Decision and the Organisational Questionnaire 
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Framework Decision Article Question topics in questionnaire 

1. Respect and recognition 
1. Victimsô role in the criminal justice system  

2. Victims recognition  

2. Hearings and provision of 
evidence 

3. Victimsô awareness concerning the possibility to be heard 
or provide evidence 

4. Police contact after the complaint 

5. Prosecutors contact after the complaint 

6. Questioning by criminal justice authorities 

7. Questioning by criminal justice authorities and the victimsô 
participation in the criminal justice system 

3. Right to receive information 

8. Type of services or organisations to ask for support 

9. Type of support 

10. Report an offence 

11. Criminal proceedings 

12. Conditions to obtain protection 

13. Access to legal advice or legal aid 

14. Compensation 

15. Special arrangements for victims resident in another 
Member State 

16. Outcome of the Report 

17. Awareness of rights after a first contact with the police 
officers 

18. Awareness of rights after a first contact with the vs 
workers 

19. Level of information provision from the State 

20. Level of information provision from NGO and/or civil 
society 

21. Time to provide information by justice authorities 

4. Communication safeguards 

22. Measures for reducing communication difficulties and 
their efficiency 

23. Particular characteristics of the victims in questioning 

24. Comparable measures for victims and offenders 

5. Legal aid and assistance 

25. Awareness to receive free of charge legal aid when partie 

26. Adequacy and efficiency of the advice and legal aid 
provided free of charge 

 27. Access to the legal aid 

6. Reimbursement of victims 28. Awareness of the victims to receive reimbursement 
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expenses 29. Procedure to apply for reimbursement 

30. Time taken to reimburse victims 

31. Resources available for the reimbursement of expenses 

32. Adequacy of the expenses reimbursement 

33. Payment up-front 

7. Protection 

34. Police protection 

35. Privacy assurance  

36. Protection from the media 

37. Protection regarding the contact with the offender 

8. Compensation 

38. Compensation adequacy  

39. Time taken for compensation and victims needs 

40. Awareness of the victims to ask for compensation 

41. Simplicity of the request 

9. Penal Mediation 

42. Awareness of the victims regarding penal mediation 

43.  Accessibility to the penal mediation procedure  

44. Independent advice 

10. Victims Resident in another 
Member State 

45. Suitable procedures 

48. Appropriate support 

49. Cooperation between Member States 

50. Role of the State 

51. Procedures to report a complaint 

11. Victim Support Organisations 

52. Funding 

53. Access to Victim Support Organisations 

54. Adequacy of Victim Support Services and Victims Needs 

55. Sufficiency of the support provided  

12. Training for criminal justice 
personnel 

56. Knowledge to deal with the victims 

57. Resources available 

 58. Training programmes for police officers 

 59. Training programmes for legal practitioners 

 

 

2.3. Method of contacting respondents 

Rationale, method and activities to reach respondents 

As mentioned before, the Commission's own evaluation report on the implementation of the 



 
 

16 

 

Framework Decision suffered a number of shortcomings. One of the most important problems was 

that the European Commission was entirely dependent on the contributions of the Member States 

to learn about the manner in which they had transposed the Decision into their national legislation. 

The Commission neither had the possibility to check the accuracy of the reports, nor the 

opportunity to ask additional questions. Another obstacle was that those who were responsible for 

drafting the national reports were also the ones who were responsible for implementing the 

Decision, a situation that might have a bearing on the impartiality of the information provided.   

To remedy these shortcomings the research included three experts per Member State to fill out the 

legal implementation questionnaire and five experts per Member State to fill out the organisational 

implementation questionnaire. This allows for comparison between state and non-state experts, 

thereby enhancing the reliability of the information.  

 

The first step in contacting the experts was to draw up an extensive database of people who could 

be considered sufficiently knowledgeable on national laws and the standing of victims within their 

criminal justice system. Next to representatives of the Ministry of Justice, the Ministry of Internal 

Affairs, the criminal courts, the police and the law department of universities, the database also 

included employees of various NGOs that provide services to victims. Subsequently, a template e-

mail explaining the purpose of the research and containing the link to the digital questionnaires 

was sent to this selection of experts. Efforts were made to single out a specific contact person 

instead of sending the questionnaires to general e-mail addresses, thereby enhancing the odds of 

getting a reply. Four weeks after the initial request a reminder was sent through e-mail. This 

method alone was effective in generating enough responses for some of the Member States. In 

what regards the legal implementation questionnaire, Lithuania, the United Kingdom, Finland and 

Italy are examples of Member States where three responses were obtained without further 

encouragement.  

For the other Member-States, the digital invitations to partake in the questionnaire were succeeded 

by follow-up calls intended to entice sufficient experts ï preferably one more than strictly necessary 

- to commit themselves to answer the questionnaire. If an expert from one organisation consented 

to fill out the questionnaire, the research team refrained from making similar requests to experts 

working for the same organisation. This was done in order to prevent answering patterns, to make 

sure that there would be a certain dispersal of answers over the various disciplines (e.g. ministry of 

justice, university and NGO) and to avoid overburdening one organisation. Furthermore, special 

efforts were made to ensure that at least the Ministry of Justice was represented in the sample.  
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Despite these attempts, the data collection process was cumbersome and at this moment many 

Member States still lack the required amount of three answers in what regards the legal 

implementation questionnaire and some countries still need to reach the five answers concerning 

the organisational implementation questionnaire. In addition to the aforementioned measures, the 

members of the research team have used their personal resources, i.e. the personal and direct 

contacts that they have established throughout their career.       

 

Results in terms of response of contacting respondents 

Until 5 February 2009, the research team was able to gather 63 responses to the legal 

questionnaire. Given that certain Member States had more than the required minimum of 

responses, 24 responses are still lacking. Table 2.3.1 provides a breakdown of the Member States 

replies. 

Concerning the organisational implementation questionnaire, the research team was able to obtain 

a total of 182 answers. Since the minimum of answers required was surpassed in some Member 

States, we are still missing 20 responses. Table 2.3.2 provides a breakdown of the Member States 

replies. 

 

As can be witnessed from table 2.3 the countries that cause the most concern are Denmark, 

France, Germany, Hungary and Romania. The Danish Ministry of Justice and the Danish police, 

however, made such strong commitments that we do not foresee a real problem. France, 

Germany, Hungary and Romania, however, will require further work.   

 

In what regards the organisational implementation questionnaire (table 2.4), our concern is focused 

in Denmark, Cyprus and Latvia. 

 

The following weeks will be dedicated to urging experts who made a commitment to live up to their 

promise and to gather new commitments, particularly in the Member States that are still far from 

reaching the required minimum (0 or 1 answer in the legal / 1 or 2 answers in the organisational). 

Next to the continuous follow up, the telephone contacts with these Member States will be 

reinforced. The goal is to finalise the first round of data collection by the end of March 2009.  

 

As occurred in the beginning of the data collection, we asked the collaboration of the partners in 

the Project Victims in Europe and also other members of Victim Support Europe, in what concerns 
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the countries with less answers in both surveys.  

 

The European Network of Councils of the Judiciary is kindly cooperating with Project Victims in 

Europe, requesting their members to give input to the questionnaires.  

 

Table 2.3.1: number of respondents to the legal implementation questionnaire and commitments 

by Member State       

Country 
Number of 

Respondents 

Number of 

commitments 

Austria 2 1 

Belgium  3 0 

Bulgaria 3 0 

Czech Republic  3 0 

Cyprus 2 1 

Denmark 1 3 

Estonia 3 0 

Finland 3 0 

France 0 4 

Germany 1 - 

Greece 2 2 

Hungary 1 2 

Italy 5 0 

Ireland 2 1 

Latvia 2 1 

Lithuania 4 0 

Luxembourg 3 0 

Malta  2 1 

Netherlands 2 1 
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Portugal 2 - 

Poland 2 0 

Romania 0 2 

Slovakia 2 1 

Slovenia 2 1 

Spain 3 0 

Sweden  3 0 

United Kingdom 6 0 

Total number of respondents 62                                    

 

 

Table 2.3.2: number of respondents to the organisational implementation questionnaire and 

commitments by Member State     

   

Country 
Number of 

Respondents 

Number of 

commitments 

Austria 5 1 

Belgium  14 14 

Bulgaria 9 1 

Czech Republic  4 0 

Cyprus 2 3 

Denmark 2 3 

Estonia 6 0 

Finland 3 1 

France 5 1 

Germany 9 2 

Greece 5 2 

Hungary 6 0 
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Italy 14 0 

Ireland 7 3 

Latvia 1 1 

Lithuania 7 3 

Luxembourg 5 9 

Malta  4 0 

Netherlands 3 0 

Portugal 26 3 

Poland 6 0 

Romania 4 1 

Slovakia 3 3 

Slovenia 3 1 

Spain 7 0 

Sweden  6 0 

United Kingdom 14 0 

Total number of respondents 181 52 

 

Assessing and correcting divergence in answers 

For each country three experts should answer the survey questionnaire on the legal 

implementation and five experts to the organisational implementation. This enhances the quality 

and reliability of the questionnaire answers, providing the respondents answering the question 

have the same understanding of the questions in the questionnaire. However, after reviewing the 

data collected so far, it is clear that the interpretation of the questions in the legal implementation 

varies between respondents.  

In a number of instances it was apparent that respondents misunderstood the questions. This was 

apparent in the cases were the respondents provided answers to the open-ended questions that 

contradicted the answers to the closed-ended questions. In these cases the answers to the open-

ended questions, particularly if legal information was included, was taken to represent the actual 

situation in the member state. In addition in the cases were respondents gave answers that were 

clearly wrong, for example surmising that an adhesion procedure was in place in a common law 
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jurisdiction, these answers were corrected. 

Finally external sources were reviewed. Academic articles and reviews of legal practice may 

provide clues to the correct interpretation of experts' answers. 

A final step in enhancing the reliability will be the dissemination of an updated version of the 

interim-report to the consulted experts. This will allow them to ascertain whether the answers 

correctly reflect their jurisdiction and offer them possibility to make changes, if necessary. As the 

report contains more explanation of the meaning of the survey questions and categories, this will 

reduce misunderstanding.      

In the organisational implementation questionnaire there are countries where respondents have 

diverse opinions on the same question, which lead us (in the final report) to analyse the data 

considering the type of respondents. The experience of each type of organisation/respondent can 

lead to different opinions on the same issue and therefore it is important to trace the differences. 
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3. Results of the Questionnaire 

 

3.1 Introduction 

This chapter discusses the preliminary results of the survey. For each of the Framework Decision 

articles the main findings are presented. As has been stated in the previous chapters, not all the 

data has been collected and there are inconsistencies in the answers of the respondents who have 

already completed the questionnaires. It is therefore not appropriate to present overall conclusions 

concerning the compliance of member states. Instead the conclusions are presented for each of 

the articles. Both the results and the conclusions will be subject to change due to the ongoing 

activities in the project.  

The chapter follows the structure of the Framework Decision. Articles are discussed in the same 

order as contained in the Framework document 

 

3.2 Article 1: Definition of victim 

Article 1 of the Framework Decision contains the definitions of key concepts used. A highly 

important one is the definition of victim. According to the Framework Decision  

 

'victim' shall mean a natural person who has suffered harm, including physical or mental injury, 

emotional suffering or economic loss, directly caused by acts or omissions that are in violation of 

the criminal law of a Member State; 

 

Other international legal instruments expand this, with the Council of Europe Recommendation 

Rec 2006(8) stating that 'the term 'victim' also includes, where appropriate, the immediate family or 

dependents of the direct victim' and the 1985 UN Declaration on Basic Principles of Justice for 

Victims of Crime and Abuse of Power includes 'persons who have suffered in intervening to assist 

victims in distress or to prevent victimization'. The latter category is often referred to as first 

responders. 

 

Although the matter of the definition of the term victim may seem relatively straightforward at first 

glance, the answers of the respondents showed that this is a more complicated matter. First of all, 

not all jurisdictions, have a legal definition of victim, but instead grant rights to, for instance 'the 

injured party' of a crime. Moreover the inclusion of others than the direct victim in legislation 

concerning victims does not necessarily effect the definition of victims. Instead it may be stated in 
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legislation that the provisions apply not only to the direct victim, but to others as well. It is our 

opinion that where victim provisions apply to others than the direct victim they effectively reside 

under the scope of the victim definition, but some of the respondents were of a different opinion. 

The respondents were asked whether the parents, the children, other family members, the same 

sex partner of the victim and first responders were included under their definition of the term victim. 

Table 3.1 contains the results. 

 

Table 3.1: The scope of the term 'victim' 

Member State Parents Children 
Other family 
members 

Same sex 
partners 

First responders 

Austria 1 1 1 1 0 

Belgium 1 1 1 1 0 

Bulgaria 1 1 1 1 1 

The Czech 
Republic 

1 1 1 1 1 

Cyprus 1 1 1 0 0 

Denmark 0 0 0 0 0 

Estonia 1 1 1 1 1 

Finland 1 1 1 0 1 

Germany 1 1 1 1 1 

Greece 1 1 1 0 1 

Hungary 1 1 1 1 1 

Ireland 1 1 1 1 1 

Italy 1 1 1 1 1 

Latvia 1 1 1 0 0 

Lithuania 1 1 1 0 1 

Luxembourg 1 1 1 1 1 

Malta 0 0 0 0 0 

The Netherlands 1 1 1 1 0 

Poland 1 1 1 0 0 

Portugal 1 1 0 0 1 

Slovakia 0 0 0 0 0 

Slovenia 0 0 0 0 0 

Spain 1 1 1 1 0 

Sweden 1 1 1 1 0 

United Kingdom 1 1 1 1 0 
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The differences of opinion concerning the interpretation of the scope of the term 'victim' complicate 

a comparison between member states. It seems likely that the experts from Denmark, Malta, 

Slovenia and Slovakia interpreted the definition in a strict fashion. Moreover the differences of 

opinion were also apparent within the Member States. The differences in the answers from the 

experts from Cyprus, Finland, Italy and the Netherlands for example are the result of this difference 

of opinion.  

In the other member states the closest family members are included in the term victim, according 

to the experts. In some of the countries (Cyprus, Finland, Greece, Latvia, Lithuania, Poland and 

Portugal) this does not apply to the same-sex partner of the direct victim. This may well reflect the 

standing of same-sex unions in these member states. First responders are included in Bulgaria, 

the Czech Republic, Estonia, Finland, Germany, Greece, Hungary, Ireland, Italy, Lithuania, 

Luxembourg and Portugal.  

 

3.3. Article 2: Vulnerable victims 

Article 2 refers to respect and recognition. Fulfilling section 1 of this article implies a correct and 

complete transposal of all Framework Articles (Groenhuijsen and Pemberton, 2009). This section 

refers to the overall evaluation of compliance with Framework directives and is therefore not 

included separately in the questionnaire. Section 1 reads as follows: 

 

Each Member State shall ensure that victims have a real and appropriate role in its criminal legal 

system. It shall continue to make every effort to ensure that victims are treated with due respect for 

the dignity of the individual during proceedings and shall recognise the rights and legitimate 

interests of victims with particular reference to criminal proceedings. 

 

Section 2 of Article 2 refers to the situation of vulnerable victims. The Framework Decision states:  

 

Each Member State shall ensure that victims who are particularly vulnerable can benefit from 

specific treatment best suited to their circumstances. 

It is clear that this provision may impact the whole process of victim assistance for th0se victims, 

who are considered 'particularly vulnerable'. It is therefore remarkable that the Framework Decision 

does not breathe a word about the criteria by which member states should decide who is 

particularly vulnerable. It is completely up to the member statesô discretion to define this concept.  
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The Recommendation Rec 2006(8) of the Council of Europe, however, does provide insight into 

the concept of vulnerability. Article 3.4 reads 'States should ensure that victims who are particularly 

vulnerable, either through their personal characteristics or through circumstances of the crime, can 

benefit from special measures best suited to their situation '(emphasis added). Groenhuijsen and 

Pemberton (2009) show that the personal characteristics most often invoked in assessing 

vulnerability are the mental disability or the age of the victim. In most cases the latter refers to 

children and adolescents. The circumstances of the crime can be taken to mean its severity or the 

type of crime committed, with victims of domestic or sexual violence often receiving specialised 

treatment.   

Like the definition of victims in general there is disagreement between experts in the existence of a 

definition of vulnerability of victims. In some of the legislations the term vulnerability is not used, but 

the necessity of special treatment of certain categories of victims is acknowledged in legislation. It 

is our opinion that an explicit definition of vulnerability is not necessary for correct transposal of the 

article. Instead, reference to special treatment of categories of victims due to their specific needs is 

sufficient. 

The experts were asked whether the age of the victim, the handicap of the victim and/ or the type 

of crime committed constitutes grounds for them to be considered vulnerable, i.e. in need of 

specialised treatment. Table 3.2 contains the results. 

 

Table 3.2 Definition vulnerable victim  

Member State 
No vulnerable 

victim 
Age victim 

Handicap 
victim 

Type of crime 

Germany 1 0 0 0 

Hungary 1 0 0 0 

Ireland 1 0 0 0 

Portugal 1 0 1 0 

Spain 1 0 1 0 

Sweden 0 0 0 1 

Estonia 1 1 1 0 

Malta 1 1 1 0 

The Netherlands 1 1 0 1 

Lithuania 0 1 1 0 

Czech Republic 0 1 0 1 

Latvia 0 1 0 1 

Luxembourg 0 1 0 1 

Slovenia 0 1 0 1 

Cyprus 1 1 1 1 

Austria 0 1 1 1 
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Belgium 0 1 1 1 

Bulgaria 0 1 1 1 

Denmark 0 1 1 1 

Finland 0 1 1 1 

Greece 0 1 1 1 

Italy 0 1 1 1 

Poland 0 1 1 1 

Slovakia 0 1 1 1 

United Kingdom 0 1 1 1 

 

Again the table shows the difference in interpretation by the experts. In Malta, Cyprus, Estonia, 

Portugal, Spain and the Netherlands the experts disagreed on the existence of specialised 

treatment due to the needs of vulnerable victims. It also remains to be seen whether the apparent 

lack of special treatment for vulnerable victims in Germany, Hungary and Ireland is the result of a 

strict interpretation of vulnerability.  

In most (19) member states age is included in the definition of vulnerability. The share of countries 

that provides special treatment for the handicapped or on the basis of the type of crime suffered is 

slightly smaller. The former is the case in 16 member states, the latter in 17 member states. 

  
Organisational Implementation Questionnaire 

 
According to the Framework Decision each Member State shall ensure that victims have a real and 

appropriate role in its criminal legal system. Moreover óIt shall continue to make every effort to 

ensure that victims are treated with due respect for the dignity of the individual during proceedings 

and shall recognize the rights and legitimate interests of victims with particular reference to criminal 

proceedings. Bearing this in mind the organizational implementation survey asked the opinion of 

respondents in what regards the role of the victims in the criminal justice system. According with 

the Image 1, we can see that key actors in Belgium, France, Germany, Greece, Ireland, Italy, 

Lithuania, Malta, Portugal, Romania, Slovenia, Spain, Netherlands and the United Kingdom do not 

consider appropriate the role that most of the victims have in the criminal justice system. In Austria, 

Bulgaria, Estonia, Luxembourg, Poland and Sweden the opinion is opposite according to their 

experience in their own countries.  

 
Image 1:  óMost victims in my country consider the role they have in the criminal justice system to be appropriateô 
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The perception from the majority of respondents from the Member States (Belgium, Bulgaria, 

Cyprus, Czech Republic, France, Germany, Greece, Ireland, Italy, Malta, Poland, Portugal, 

Slovakia, Slovenia, Spain and the United Kingdom) is that the victims do not feel adequately 

recognized by the professional personnel involved in the criminal justice system (Image 2).  

  

Image 2:  óMost victims in my country feel adequately recognized by the professional personnel in the criminal 
justice systemô 
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3.4 Article 3: Right to be heard 

This section focuses on article 3(1) of the Framework Decision, the victimsô right to be heard: 

 

óEach Member State shall safeguard the possibility for victims to be heard during proceedings and 

to supply evidence.ô 

 

Like other articles of the Framework Decision, article 3(1) is phrased in an óopenô fashion6 that 

leaves ample room for interpretation. As a result it is hard to ascertain whether a member state 

fulfils the obligation laid down in the article or not. In order to allow for an assessment of the 

progress made in the implementation of article 3(1) it was necessary to define more coherent and 

unambiguous standards. These can serve as fruitful base for comparison. Using Brienen and 

Hoegen's classifications seven questions (five through eleven) where put to the experts concerning 

the victim's right to supply the courts with evidence relevant to his or her need for compensation, 

the right to private prosecution and the right to appeal either the decision to refrain from 

prosecution or the verdict of the court.    

 

Information concerning the need for compensation 

First of all question 5 refers to information concerning the victimôs need for compensation. Brienen 

and Hoegen classified the jurisdictions they studied into the following categories: 

1. The court has no obligation to take into account information concerning the victimsô need to 

compensation 

2. Supplying this type of information is a participatory right of the victim or his lawyer 

3. Supplying this type of information is a formal duty of the public prosecutor 

4. The victim is allowed to provide a Victim (Impact) Statement. 

It is obvious that the victim's right to be heard is poorest in jurisdictions in which the first category 

applies. Most countries in Brienen & Hoegenôs study held the victim responsible for demonstrating 

and substantiating his need for compensation.7 In a minority of the jurisdictions this was a formal 

duty of the public prosecutor and the Victim Impact Statement was only implemented in Ireland and 

England. 

 

In accordance with Brienen & Hoegen the majority of countries (n=22) still rely on the victims 

                                                 
6
  Groenhuijsen & Pemberton (2009). 

7
  Brienen & Hoegen, p. 1045. 
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themselves to bring their injuries and losses suffered forward in court, either as the only or as an 

auxiliary means of presenting this type of information. Cyprus, Spain and Estonia are the only 

countries that report that their courts are under no obligation to take the information concerning the 

victimsô need for compensation into account. Twelve member states have obliged the public 

prosecution service to provide this type of information. There has been a remarkable increase in 

jurisdictions that have implemented the Victim Impact Statement in comparison with Brienen & 

Hoegen. Next to Ireland and England, the countries that have this option available for victims are 

Estonia, Ireland, Germany, the Netherlands, Austria, Bulgaria, Finland, Lithuania, Poland and the 

United Kingdom, see table 3.3.       

 

Table 3.3: The right to supply the courts with information relevant to the victims' need for 

compensation 

Member State No obligation 
Participatory 
right of victim or 
lawyer 

Formal duty of 
public prosecutor 

Victim (Impact) 
Statement 

Cyprus 1 0 1 0 

Spain 1 0 1 0 

Estonia 1 1 1 1 

Czech Republic 0 1 0 0 

Denmark 0 1 0 0 

Greece 0 1 0 0 

Italy 0 1 0 0 

Latvia 0 1 0 0 

Luxembourg 0 1 0 0 

Malta 0 1 0 0 

Slovakia 0 1 0 0 

Slovenia 0 1 0 0 

Sweden 0 1 0 0 

Portugal 0 0 1 0 

Belgium 0 1 1 0 

Hungary 0 1 1 0 

Ireland 0 0 0 1 

Germany 0 1 0 1 
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Netherlands 0 1 0 1 

Austria 0 1 1 1 

Bulgaria 0 1 1 1 

Finland 0 1 1 1 

Lithuania 0 1 1 1 

Poland 0 1 1 1 

United Kingdom 0 1 1 1 

Total 3 21 12 10 

 

Assistance, free of charge, in providing information 

The absence of assistance, free of charge, can form an important barrier for victims who wish to 

provide information to the courts. When free assistance for all victims is considered too expensive, 

member states have the possibility to grant only certain types of victims this right. They can apply 

restrictions based on income, the type of crime suffered or on other relevant criteria. 

A minority of the member states indicate that there is no assistance, free of charge, available for 

victims who wish to provide information to the courts. Only the experts from Germany, Ireland, 

Malta, Estonia and Cyprus say that this is the case. Free assistance for all victims can be found in 

Estonia, Cyprus, Lithuania, Poland, Portugal, Hungary and the UK. All other member states restrict 

free assistance for this task to certain categories of victims. Some jurisdictions use the income of 

the victim as a criterion (Belgium, Bulgaria, Czech Republic, Latvia, Lithuania, Poland and 

Slovakia). Others allow this option for certain types of offences (crimes of a sexual nature in 

Austria, Denmark, Finland and Spain; serious offences with a maximum penalty of over 8 years in 

the Netherlands; domestic violence in Spain; violence, dangerous threat and sexual abuse in 

Austria; human trafficking in Denmark and Greece; crimes of freedom, life and health (between 

related persons) in Finland). Still others provide free assistance to underage victims (Bulgaria, 

Greece, Italy, Lithuania, Slovenia and Luxembourg). And finally some jurisdiction provide free 

assistance depending on the victims' role in the proceedings (the aggrieved party in Belgium, 

Sweden and Lithuania), see table 3.4. 

 

Table 3.4 Availability of free assistance   

Member State No For all victims 
Only for a certain 
type of victims 
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Germany 1 0 0 

Ireland 1 0 0 

Malta 1 0 0 

Austria 0 0 1 

Belgium 0 0 1 

Bulgaria 0 0 1 

Czech Republic 0 0 1 

Denmark 0 0 1 

Finland 0 0 1 

Greece 0 0 1 

Italy 0 0 1 

Latvia 0 0 1 

Luxembourg 0 0 1 

Netherlands 0 0 1 

Slovakia 0 0 1 

Slovenia 0 0 1 

Spain 0 0 1 

Sweden 0 0 1 

Estonia 1 1 1 

Cyprus 1 1 0 

Lithuania 0 1 1 

Poland 0 1 1 

Portugal 0 1 1 

Hungary 0 1 0 

United Kingdom 0 1 0 

Total 5 7 19 

 

 

Private prosecution 

An instrument that ensures that victims are able to be heard in a court of law and to provide 

evidence is to grant the victim the right to private prosecution. Private prosecution is defined as óa 

prosecution brought by a private individual or organization as opposed to a prosecution brought by 
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or on behalf of the state.ô8 The purpose of the institution of private prosecution is to act óas a 

personal safeguard for the victim against an arbitrary decision of the authorities to dismiss his case 

or to refuse to undertake any action.ô The option to private prosecution is therefore explicitly laid 

down in Recommendation (85) as an alternative to a review by a competent authority of a decision 

not to prosecute.9  

Two sorts of rights to private prosecution can be discerned, namely the exclusive right to private 

prosecution ï where the offence in question can only be prosecuted by the private individual and 

not by a public authority - and the subsidiary right to private prosecution ï where the public 

prosecutor is in principle authorized to start public action, but where a private prosecution may be 

initiated in case the public prosecutor refrains from doing so. In general, exclusive private 

prosecution is only applicable to offences with a relatively minor public interest to prosecute, such 

as libel or defamation.10  

The overall picture is that most member states do have a subsidiary right to private prosecution in 

place (17) often combined with an exclusive right to private prosecution (10 out of 17). Only 7 

member states report that the victim does not have a right to private prosecution and 3 member 

states rely on exclusive private prosecution only.  

On inspecting the results of the questionnaire and comparing them to Brienen & Hoegenôs 

outcomes, there are some noteworthy discrepancies. Where the Danish and Maltese experts in our 

current study deny the existence of any form of private prosecution in their respective countries, 

Brienen & Hoegen found that in Denmark and Malta there is in fact a form of private prosecution in 

place, namely exclusive private prosecution.11  Another remarkable difference concerns Belgium, 

where all the experts in the current survey denied the existence of private prosecution in their 

country while Brienen and Hoegen found to have a subsidiary right to private prosecution. 

According to óVictims of Crimeô, a Belgian victim can file a complaint and constitute himself as civil 

claimant before the examining magistrate (óplainte avec constitution de partie civileô) who is then 

obliged to open a judicial investigation. The judicial investigation may be followed by standard 

criminal proceedings. The examining judge and the public prosecutor are in charge of these 

proceedings and may decide whether or not to proceed with the prosecution. The question here is 

                                                 
8
  Brienen & Hoegen, p. 1063. 

9
  Guideline B.7. 

10
  Brienen & Hoegen, p. 1063. 

11
  In Denmark there is exclusive private prosecution possible for certain offences (p.217) and in Malta 

private prosecution can be initiated on two conditions: 1) the offence has to fall within the jurisdiction of 
the magistrateôs court and 2) the offence cannot be prosecuted except on the complaint of the injured 
party (p.621). 
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whether the Belgian system would fall under the definition of private prosecution. Does the right to 

bring a case before an examining magistrate classify as private prosecution considering the fact 

that the decision to prosecute or not ultimately still lies in the hands of the public prosecutor? 

Clearly, the experts do not believe this to be the case. 

Another difference with Brienen & Hoegen can be found in Portugal. In 1999 Portugal was still 

classified under the countries that did not have a private prosecution system in place. In the current 

study, both Portuguese experts claim currently does have a subsidiary right to private prosecute. 

This would indicate an improvement for the position of the victims. The final discrepancy concerns 

the UK. Here Brienen & Hoegen make no mention of an exclusive right to private prosecution, but 

instead classify the country as one that grants victims a subsidiary right to prosecution. This finding 

is different from the one found in the questionnaire. The experts in the current survey state that the 

UK has a subsidiary right to private prosecution. 

 

Table 3.5: The right to private prosecution 

Member State 
No right to 
private 
prosecution 

Exclusive right 
to private 
prosecution 

Subsidiary right 
to private 
prosecution 

Exclusive and 
subsidiary right 
to private 
prosecution 

Belgium 1 0 0 0 

Denmark 1 0 0 0 

Estonia 1 0 0 0 

Greece 1 0 0 0 

Malta 1 0 0 0 

Netherlands 1 0 0 0 

Slovakia 1 0 0 0 

Latvia 0 1 0 0 

Lithuania 0 1 0 1 

United Kingdom 0 1 0 0 

Czech Republic 0 0 1 0 

Finland 0 0 1 0 

Germany 0 0 1 0 

Italy 0 0 1 0 

Luxembourg 0 0 1 0 
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Portugal 0 0 1 0 

Bulgaria 0 0 0 1 

Spain 0 0 1 1 

Austria  0 0 0 1 

Cyprus 0 0 0 1 

Hungary 0 0 0 1 

Ireland 0 0 0 1 

Poland 0 0 0 1 

Slovenia 0 0 0 1 

Sweden 0 0 0 1 

Total 7 3 7 10 

 

In order to prevent malicious litigation, the subsidiary right to private prosecution is always 

overseen by the legal authorities.12 The mechanisms by which they exercise control vary per 

jurisdiction. Brienen & Hoegen identify four possible options. In some jurisdictions the court or the 

public prosecutor has to grant permission in order for a private prosecution to continue, whereas 

others require the victim to constitute himself as a civil claimant before initiating private 

prosecution. A third possibility is to grant the public prosecutor the right - or sometimes even the 

positive duty - to take over a private prosecution. A final requirement can be that the victims are 

only allowed to undertake private proceedings if they can prove an attempt at reconciliation with 

the offender. The latter construction was, for example, found in Spain.  

 

As can be witnessed from table 3.6 the control mechanism in place in most jurisdictions was 

obliging victims to first constitute themselves as civil claimant (n=9). Portugal, the Czech Republic, 

Austria, Hungary, Italy, Lithuania, Luxembourg, Spain and the United Kingdom all have this as a 

prerequisite for a private prosecution. The second most popular control mechanism is to have the 

court grant permission (n=7). This mechanism is in place in Bulgaria, Cyprus, Germany, Ireland, 

Lithuania, Poland and Portugal. In Cyprus, the Czech Republic, Finland, Slovenia and Sweden the 

prosecutor has to grant permission for a subsidiary private prosecution and he has to refrain from 

taking over or discontinuing the prosecution. The victim must show evidence of an attempt to reach 

reconciliation with the perpetrator in Germany, Hungary, Lithuania, Spain and Malta before private 

prosecution may be pursued. 

                                                 
12

  Brienen & Hoegen, p. 1063. 
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Again differences with the study by Brienen & Hoegen could be discerned. In their study, for 

example, a German victim must first constitute himself as civil claimant, but this condition was not 

reported by our German respondent. In contrast, she referred to permission of the courts and proof 

of attempted reconciliation. In Sweden the respondent that filled out the questionnaire marked 

permission of the public prosecutor as a constituent of private prosecution, whereas Brienen & 

Hoegen report the obligatory status of a civil claimant.  

 

Table 3.6: Conditions for private prosecution 

Member State 
The court has to 
grant permission 

Permission by 
prosecutor who 
refrains from 
taking over 

Victim must 
constitute himself 
as civil claimant 

Victim must 
prove attempt to 
reach 
reconciliation 

Bulgaria 1 0 0 0 

Cyprus 1 1 0 0 

Germany 1 0 0 1 

Ireland 1 0 0 0 

Lithuania 1 0 0 0 

Poland 1 0 0 0 

Portugal 1 0 1 0 

Czech Republic 0 1 1 0 

Finland 0 1 0 0 

Slovenia 0 1 0 0 

Sweden 0 1 0 0 

Austria 0 0 1 0 

Hungary 0 0 1 1 

Italy 0 0 1 0 

Lithuania 0 0 1 1 

Luxembourg 0 0 1 0 

Spain 0 0 1 1 

United Kingdom 0 0 1 0 

Malta 0 0 0 1 

Total 7 5 9 5 
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Right to review the decision not to prosecute 

Guideline B.7 of the Council of Europe Recommendations (85)11 proposes an alternative for 

private prosecution. Victims should have the right to file for a review by a competent authority of a 

decision not to prosecute. The Guideline shows no preference for either a right to review or a right 

to private prosecution, so countries are free to adopt whatever measure they prefer, but it is 

important that at least one of these options is in place.  

Although Guideline B.7 is phrased in a manner that makes the right to a review and the right to 

private prosecution seem equal alternatives, it is argued that the right to review is a better 

safeguard of the right to challenge a prosecutorial decision.13 As we discussed in the previous 

paragraph, the right to private prosecution is often limited to (minor) offences and usually requires 

certain conditions to be met, such as permission of the court or a prior attempt at reconciliation. 

Neither of these restrictions apply to the right to review non-prosecution decisions. 

The review of the decision not to prosecute can be carried out through a non-institutionalized 

procedure. This means that, although the right to a review is not officially recognized, a practice 

has developed to grant the victim a chance to challenge the decision and to have the initial 

decision reconsidered. In this version, the victim is dependent of the benevolence of the authorities 

and ï in contrast with an institutionalized review ï has no options to oblige the authorities to 

undertake the review. When an institutionalized review is in place, the procedure is laid down in 

legislation or in guidelines, implying that that the review is considered a right of the victim instead 

of a service by the decision making authorities.14 

In 7 member states, the respondents indicated that no right to review exists. A majority of the 

member states (20) have an institutionalized review in place, see table 3.7. The Luxembourgô 

situation seems to have deteriorated compared to 10 years ago. In Brienen and Hoegenôs survey 

decisions not to prosecute could be undone through an institutionalized review by a superior 

authority.15   

 

Table 3.7: The right to review a decision not to prosecute 

Member State No right to review 
Non-institutionalized 
review 

Institutionalized review 

Belgium 1 0 0 

                                                 
13

  Brienen & Hoegen, p. 16. 
14

  Brienen & Hoegen, p. 1064. 
15

  Brienen & Hoegen, p. 1066. 
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Cyprus 1 0 1 

Ireland 1 0 0 

Luxembourg 1 0 0 

Malta 1 0 1 

Slovenia 1 0 0 

Spain 1 0 1 

United Kingdom 0 1 1 

Austria 0 0 1 

Bulgaria 0 0 1 

Czech Republic 0 0 1 

Denmark 0 0 1 

Estonia 0 0 1 

Finland 0 0 1 

Germany 0 0 1 

Greece 0 0 1 

Hungary 0 0 1 

Italy 0 0 1 

Latvia 0 0 1 

Lithuania 0 0 1 

Netherlands 0 0 1 

Poland 0 0 1 

Portugal 0 0 1 

Slovakia 0 0 1 

Sweden 0 0 1 

Total 7 1 20 

 

Within the institutionalized review a distinction can be made as regards the person or authority 

performing the review. The review can be conducted by a higher ranking official within the same 

authority, by a superior authority or by an examining magistrate or court of law.16 The former is the 

case in seven member states. This method is the poorest safeguard of the victims' position, given 

that the objectivity of the reviewer may be called into question. Review by a superior authority is a 

                                                 
16

  Brienen & Hoegen, p. 1064. 
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stronger instrument. This method is in use in 15 member states. Having the review performed by 

an examining magistrate or a court of law is the procedure is the preferred option from the victims' 

perspective. Twelve member states apply this option. Some member states (Estonia, Sweden, 

Austria, Bulgaria, Italy, Poland, the UK, Lithuania and Spain) even seem to have implemented 

more than one possibility for review. This may reflect a two-tiered approach in which the review is 

first conducted within the authority, while leaving the possibility open that a judicial review will 

follow.  

A difference with previous studies is that Italy according to Brienen & Hoegen only has a judicial 

review in place. The current study suggests that there is also a possibility to apply to a superior 

authority as well (perhaps in first instance), see table 3.8. 

 

Table 3.8: Authority responsible for conducting the review  

Member State 
Within same 
authority 

Superior authority 
Examining 
magistrate or a 
court of law 

Slovenia 0 0 0 

Finland 1 0 0 

Greece 1 0 0 

Estonia 1 1 0 

Sweden 1 1 0 

Czech Republic 0 1 0 

Denmark 0 1 0 

Hungary 0 1 0 

Latvia 0 1 0 

Slovakia 0 1 0 

Portugal 0 0 1 

Malta 0 0 1 

Netherlands 0 0 1 

Germany 1 0 1 

Austria 0 1 1 

Bulgaria 0 1 1 

Italy 0 1 1 
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Poland 0 1 1 

United Kingdom 0 1 1 

Lithuania 1 1 1 

Spain 1 1 1 

Total 7 15 12 

 

Right to review verdict of the court 

A question that was not contained in the Council of Europe Recommendation 85(11) ï and 

consequently also not in Brienen & Hoegenôs study ï was the question whether verdicts of the 

courts are also open to review by the victim. Nevertheless, this can be a powerful tool in the hands 

of the victim and it can contribute significantly to the right to be heard. Again, three possibilities can 

be discerned:  

1) there is no right to a review of verdicts;  

2) there is a non-institutionalized right to review; and  

3) there is an institutionalized right to review.  

We have already noted that a non-institutionalized right to review can be viewed as a service of the 

prosecuting ï or in this case administering ï authorities rather than as an officially recognized right.        

Only Denmark reported that the victim has a right to a non-institutionalized review. All the other 

member states either did not grant the victims a right to review (n=10) or they provided them with 

the possibility to apply for an institutionalized review (n=21) 

 

Table 3.9 The right to review the verdict of the courts 

Member State No right to a review 
Non-institutionalized 
review 

Institutionalized review 

Hungary 1 0 0 

Ireland 1 0 0 

Netherlands 1 0 0 

Belgium 1 0 1 

Czech Republic 1 0 1 

Cyprus 1 0 1 

Malta 1 0 1 

Slovenia 1 0 1 
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United Kingdom 1 0 1 

Slovakia 1 0 1 

Denmark 0 1 0 

Austria 0 0 1 

Bulgaria 0 0 1 

Estonia 0 0 1 

Finland 0 0 1 

Germany 0 0 1 

Greece 0 0 1 

Italy 0 0 1 

Latvia 0 0 1 

Lithuania 0 0 1 

Portugal 0 0 1 

Luxembourg 0 0 1 

Poland 0 0 1 

Spain 0 0 1 

Sweden 0 0 1 

Total 10 1 21 

 

Conclusion 

The right to be heard as expressed by article 3(1) of the Framework Decision was queried in seven 

questions. Sometimes most of the member states opted for the highest level of protection of 

victims' rights. For example, in the case of private prosecution, where most member states (17) 

have implemented a subsidiary right to private prosecution with the condition that the victim applies 

as a civil claimant (9 member states). Good practices were also found in the case of a right to 

review of a decision not to prosecute. Only 7 member states reported that the victim does not have 

a right to review and all but one of the member states that did allow for the victim to apply for a 

review had an institutionalized review in place. The responsibility for the review was placed in the 

hands of a superior authority within the same organisation in 15 member states, with 12 member 

states allowing the more powerful review by an examining magistrate or a court of law. In addition 

21 member states reported that the victim also had an institutionalized right to review court 

verdicts. 

Instead of granting free assistance to all victims, most member states (19) only provide this to 
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certain types of victims, for instance victims with low income, victims of certain crimes or minor 

victims. Providing the courts with information concerning the victims need for compensation is 

mostly a right for the victim, rather than a duty for the prosecutor. 

All in all, it is fair to say that most member states seem to comply with article 3(1). Where in some 

instances (right to review) the majority even excels, in other instances (free assistance, information 

on compensation) there is stillroom for improvement.  

 

Organisational Implementation Questionnaire 

As mentioned above, the Framework decision states that óEach Member State shall safeguard the possibility 

for victims to be heard during proceedings and to supply evidence.ô  In addition óEach Member State shall 

take appropriate measures to ensure that its authorities question victims only insofar as necessary for the 

purpose of criminal proceedings.ô In terms of some practical procedures, what is the perception of the 

respondents?  

Image 3 shows that in most of the Member States the victims, in general, are aware of the possibility to be 

heard or provide evidence after the complaint. This is the case in Austria, Belgium, Bulgaria, Denmark, 

Estonia, Finland, France, Greece, Hungary, Ireland, Italy, Lithuania, Malta, Slovenia, Sweden and the United 

Kingdom. In Czech Republic, Germany and Portugal the respondents have the opposite perception. 

Opinions are divided in Cyprus, Malta, Poland, Romania, Slovakia, Netherlands. 

 

Image 3: óIn general, the victims are aware of the possibility to be heard or provide evidence after 

the complaintô 

 


